Critical Ethical Principles in the Critique and Reform of Public Morality: An
Examination of the European Court of Human Rights’ Jurisprudence Based on a Case
Study of Four Landmark Cases

Shahram Cheraghipoor,' Mohsen Javadi

Article info Abstract

Recent developments in the jurisprudence of the European
Court of Human Rights indicate a gradual shift from classical
public morality, grounded in socially accepted norms, toward
a critical morality based on normative evaluation. This
transformation has influenced the Court's approach to
balancing public interests and fundamental rights. This study
aims to conceptualize and systematically articulate the role of
critical morality in judicial practice through a qualitative,
analytical-interpretive examination of selected landmark
judgments of the Court. By analyzing the normative structure
of judicial reasoning, the research identifies underlying moral
principles embedded in the Court's case law. The findings
reveal a movement from morality understood as social
consensus toward a framework centered on human dignity,
individual autonomy, and critical reflection. The study
proposes a coherent conceptual model of "critical morality in
judicial practice," clarifying the evolving relationship between
public morality and the interpretation of human rights within
the European human rights system.
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Introduction

The conflict between collective rights and individual rights entered a new era in the twentieth century
with the introduction of "critical morality" theory by H.L.A. Hart. Hart argued that public morality—
often understood as social morality—cannot provide a valid basis for limiting individual rights and
freedoms, as it is merely grounded in the sentiments and emotions of a society. He maintained that
justifying the punishment of individuals for violating public morality requires providing valid, rational,
and logical reasons. This perspective has gradually expanded within European legal circles, and its
impact is evident in the jurisprudence of the European Court of Human Rights (ECtHR).

Contemporary developments in human rights, particularly within the ECtHR, signify a gradual
change and limitation of the concept of public morality. Public morality has been transformed by
philosophical principles and critical morality ideas, such as human dignity and individual autonomy.
This transformation has made the relationship between "critical morality" and judicial reasoning a
central topic in the philosophy of human rights. Understanding this relationship requires moving
beyond mere description of the Court's judgments to achieve a conceptual explanation of the moral
foundations embedded in judicial arguments.

The main question of the present research is: Can a coherent model of critical morality principles
in judicial practice be extracted and theoretically formulated from the ECtHR's jurisprudence?

While significant literature exists regarding the debates of Hart and Devlin, as well as specific studies
on certain legal principles, there remains a conceptual gap. Much of the existing literature focuses either
on the theoretical foundations of public morality or on unsystematic case analyses. This research aims
to fill this gap by conducting a purposeful analysis of landmark ECtHR judgments to identify
fundamental critical morality principles. The study’s innovation lies in three levels: First, the systematic
extraction of critical morality principles from the text of judicial practice; second, explaining the
relationship of these principles with the theoretical framework of legal philosophy, showing the
transition from morality based on social acceptance to critical morality based on rationality; and third,
presenting a coherent image of the role of these principles in the gradual transformation of the
interpretation of the European Convention on Human Rights (ECHR) and the redefinition of the

boundaries between public interests and individual fundamental rights.

Methodology

This research is fundamental in its objective and qualitative in its approach, utilizing an analytical-
interpretive method within the framework of interdisciplinary studies in moral philosophy and human
rights. The primary research strategy is a conceptual and argumentative analysis of the ECtHR’s

jurisprudence, focusing on landmark cases where the relationship between public morality, human
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dignity, individual autonomy, and universal human rights requirements is significantly addressed.

In the first phase, a library study and legal document analysis were conducted to explain the
theoretical framework of critical morality in connection with legal philosophy, particularly the thoughts
of H.IL.A. Hart and its distinction from the classical narrative of public morality. The second phase
involved the purposeful selection of cases based on criteria such as their impact on interpretive
transformation and the clear articulation of conflicts between public morality and critical morality
principles. In the third phase, the texts of the selected judgments were analyzed using interpretive
analysis and intra-procedural comparison to identify shared argumentative patterns and critical morality

principles.

Public Morality and Critical Morality

To understand public morality in the broader context of the discussion, we must distinguish between
descriptive and normative ethics. Classical public morality, which Hart criticized, is a set of norms
constructed by society; it is not a "valid moral norm." The most important feature of valid moral norms
is that they derive their validity from recognized moral principles, independent of what individuals or
groups believe or practice.

Critical morality emerges precisely to criticize positive laws. According to Hart, critical morality
principles are tools for criticizing society’s actual institutions —one of which is public morality—and
consequently for reforming the law. In a civilized society that seeks logical justification for its laws,
moral justification through critical morality is necessary, even if these principles do not have absolute
legal validity initially. They operate as informal norms to criticize and reform formal (legal) norms.

Hart’s core argument, aligned with John Stuart Mill’s "harm principle," is that there is no logical
reason for punishing those who violate public morality if it is merely the emotional consensus of a
majority. Such punishment violates the harm principle. To limit others' rights, there must be rational

justifications based on recognized critical moral principles.

Key Principles of Critical Morality in the Court's Jurisprudence
The research identifies three core principles:

1. Human Dignity: This principle is the foundation of many fundamental rights, such as the right
to life and respect for private life. In the Tyrer v. the United Kingdom (1978) case, the Court rejected the
argument that public opinion in the Isle of Man could justify judicial corporal punishment. Applying a
Kantian, deontological approach, the Court held that the human person cannot be treated as an object
lacking dignity. The Court emphasized that the prohibition of torture or inhuman or degrading
treatment is an "absolute right" that cannot be compromised by public morality or administrative

convenience.
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2. Critical Reflection: This principle allows for the continuous re-evaluation of moral beliefs. In
Tyrer, the Court defined the Convention as a "living instrument" to be interpreted in light of "present-
day conditions". Similatly, in Goodwin v. the United Kingdom: (2002), the Court departed from the literal
text of Article 12 of the Convention regarding marriage, noting that early 21st-century social and medical
developments regarding transsexuality necessitated an evolution in the interpretation of gender and
marriage.

3. The Universal Principle (Logical Basis for Justice and Equality): As Hart argues, the
universal principle distinguishes critical morality from conventional (public) morality, as the latter is
often limited to a specific group or majotity. In Hawdldinen v. Finland (2014), the Court utilized the "fair
balance" doctrine, which is grounded in the universal principle. While the Court respected Finnish
public morality regarding the traditional definition of marriage in that specific case, it did so because
fundamental values were not unfairly compromised, illustrating a shift toward a balanced, universal

approach rather than mere deference to majority opinion.

Autonomy and Self-Governance

Liberty and autonomy are mutually dependent. In the ECtHR’s interpretation, autonomy acts as a moral
and internal principle that provides a logical justification for political and social freedom. In A.P., Gargon
and Nicot v. France (2017), the Court emphasized that the concept of personal autonomy is an important
principle in interpreting the guarantees of Article 8. The Court held that forcing transgender individuals
to undergo sterilization or surgery to have their gender identity recognized constituted an "impossible
dilemma" and a breach of the fair balance between public interest and individual fundamental rights.
This ruling reinforces the idea that individual freedom of choice —a domain of private morality—must

remain largely outside the scope of state intervention.

Conclusion
Systematic analysis of the ECtHR’s jurisprudence demonstrates that the gradual transformation of the
Convention’s interpretation cannot be explained solely through functional legal considerations or mere
social consensus. Rather, it relies on the emergence and consolidation of a set of normative principles,
namely those of critical morality. The findings show a conceptual shift from classical public morality
toward a model based on critical rationality, human dignity, individual autonomy, and universal human
rights.

The innovation of this research lies in extracting and coherently formulating these principles, which
serve not only as an interpretive framework for past judgments but as an analytical model for predicting
future paths of the Convention. While critical morality principles are essentially informal, they have

gradually transformed into formal, enforceable legal norms, thereby making the law more moral and
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just. This model provides a useful analytical tool for national and international courts facing the tension

between public morality and individual fundamental rights.
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.ordinary value

.understanding

. extrinsic

. usefulness

. as the subject of a morally practical reason
. homo noumenon

. means

.an end in himself
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. Dignity
10. an absolute inner worth

11.Isle of Man
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5. critical reflection

6. critical ethics
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.rule of recognition

. internal point of view

. critical reflective attitude

. self-criticism

. duty-imposing

. critical common standards
.living instrument

. present-day conditions
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the exercise of these rights.
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